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Mr. John Arntz

Director of Elections

1 Dr. Carlton B. Goodlett Place

City Hall, Room 48

San Francisco, California 94102-4635

Dear Mr. Arntz:

Enclosed is the text of a proposed initiative ordinance to be submitted to the voters of the City
and County of San Francisco. I request that a copy be forwarded to the Office of the City
Attorney so that a ballot title and summary may be prepared.

I have also enclosed a draft ballot title and summary that is a true and impartial statement of the
chief purpose and points of the proposed measure that should likewise be forwarded to the Office
of the City Attorney. Given the City Attorney’s personal involvement in the development of
proposed Ordinances Nos. 190311 and 190312, which seek to ban the products that are the
subject of this measure, if this version of the ballot title and summary is not used, I respectfully
ask that he, anyone who assisted him in connection with those proposed ordinances, and his
government law team recuse themselves entirely from this process and have other attorneys from
his office undertake the preparation of the title and summary.

Enclosed herewith is the $200.00 filing fee, made out to the “San Francisco Department of
Elections,” as required by Municipal Elections Code §§ 320 and 820.

Please send the Title & Summary to the following person (who shall also serve as a designated
representative of the proponent for purposes related to this initiative):

Name: Jim Sutton

Address: The Sutton Law Firm, 150 Post Street, Suite 405
City: San Francisco, CA Zip Code: 94108
E-mail address: jsutton@campaignlawyers.com

If you have any questions, please contact me at:
Telephone number: ('f T -2 3 - ¢ Y 9

E-mail address: .| en ”."Ff" hochstatter @ dgma’ |- comn
g <

Sincerely,
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NOTICE OF INTENT TO CIRCULATE PETITION

Notice is hereby given by the persons whose names appear hereon of their intention to
circulate the petition within the City and County of San Francisco for the purpose of adopting
additional restrictions and safeguards to prevent the sale of, and access to, vapor products (also
referred to as “electronic cigarettes” or “e-cigarettes™) to anyone under 21 years of age, including
enhanced age-verification procedures, oversight and permit requirements for online retailers,
marketing restrictions, and educational programs regarding the effects of nicotine consumption,
while retaining their availability for adult smokers age 21 and older to provide them with an
alternative to combustible cigarettes and the negative public-health effects associated with their
use.

A statement of reasons of the proposed action as contemplated in the petition is as follows
(optional, maximum of S00 words):

No person under 21 should have access to nicotine products, including vapor products (also known
as “e-cigarettes”), which are addictive. But the use of nicotine vapor products among minors is on
the rise. More can and must be done to keep these products away from persons under 21. At the
same time, vapor products have enabled many smokers to transition from combustible cigarettes
and their associated negative health effects. Thus, new restrictive measures to keep vapor products
out of the hands of minors, while preserving the choice of adult San Franciscans to access these
products that can help them stop the use of combustible cigarettes, are necessary.

This measure takes important steps to keep vapor products out of the hands of persons under 21,
while allowing adult smokers choice and access to vapor products to transition them from the use
of combustible cigarettes.

Specifically, the measure imposes a new permit requirement for online retailers selling vapor
products to consumers in San Francisco and bolsters permit requirements for physical retailers in
San Francisco that sell vapor products, enabling regulators to hold them accountable for allowing
persons under 21 to purchase those products and to collect fee revenue from the permits to offset
the cost of enforcement. The measure imposes more stringent and automated ID verification in
stores through ID scanning requirements and online through third-party verification against
publicly-available records and/or databases or third-party verification of the purchaser’s uploaded
photo ID. It requires that stores place vapor products behind the counter or in a lock-box that
requires vendor assistance for any purchase. It also puts limits on bulk purchases to reduce social
sourcing and the supply of vapor products on the black market. New restrictions prohibit the
marketing of vapor products directed to minors. And the measure adds nicotine vapor products to
the City’s education outreach program, warning parents and minors of their dangers.

Jennifer Hochstatter
NAME OF PROPONENT

ERT’S SIGNATURE



ACKNOWLEDGEMENT OF PROPONENT

I, Jennifer Hochstatter, acknowledge that it is a misdemeanor under state law (California

Elections Code Section 18650) to knowingly or willfully allow the signatures on an initiative petition to

be used for any purpose other than qualification of the proposed measure for the ballot.

I certify that I will not knowingly or willfully allow the signatures for this initiative to be used
for any purpose other than qualification of the measure for the ballot.

Tgnature ofi)ropoﬁent)

Dated this [4th day of May, 2019
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The City Attorney has prepared the following title and summary of the'chief plitfosé hiid l;‘)"('5“1f1ts
of the proposed measure:

[TITLE]
[SUMMARY]
Be it ordained by the People of the City and County of San Francisco.
SECTION 1. Title.

This Initiative shall be known and may be cited as the “An Act to Prevent Youth Use of Vapor
Products” (referred to hereinafter as the “Initiative”).

SECTION 2. Findings & Conclusions.

The People of the City and County of San Francisco (the “City”) declare their findings and
purposes in enacting this Initiative to be as follows:

(a) Recent reports suggest that despite existing laws and regulations, significant numbers of
youth under the age of 21 in San Francisco are gaining unlawful access to vapor products (also
known as “e-cigarettes”).

(b) Research into youth access and use of tobacco products, including vapor products, finds
that the most common source for these products is “social sourcing” wherein persons of legal age
purchase these products and then sell or share them with those underage.

(c) Enhanced regulations and restrictions that limit youth access to tobacco products, such as
advanced, automated age-verification techniques and pre-set purchasing limits, can reduce the
potential for failed age verification and social sourcing and ultimately lead to declines in the use
of vapor products by individuals under the age of 21.

(d) Vapor products are not intended for use by any person under the age of 21.

(e) Vapor products are designed for the express purpose of reducing the deadly effects of
combustible cigarette smoking, which causes approximately 480,000 deaths in the U.S. every year
and imposes health care and lost economic productivity costs of nearly $300 billion a year, by
offering adult smokers an alternative nicotine delivery system that does not produce the multitude
of harmful carcinogens and toxicants associated with the inhalation of burnt tobacco and smoke
resulting from the use of combustible cigarettes.

(f) To preserve the harm-reduction potential of vapor products we must ensure that they stay
out of the hands of youth and that their access is restricted to adults.

(g) This article is intended to impose additional safeguards to prevent the access to and sale of
vapor products by those under the age of 21 years and to restrict the marketing of vapor products
to those underage, while preserving access for adults to enable them to transition from the use of
combustible cigarettes.
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SECTION 3. Amendment of Section 19N.2 of the Health Code 2013 117! it W3 %2

Section 19N.2 of the San Francisco Health Code is hereby amended to read as-follows:
SEC. 19N.2. DEFINITIONS.

(a) “Director” means the Director of Public Health or his or her designee.
(b) “Vapor product ” “Electromc Clgarette” or “E mgarette” means any dewewtvh—a—heatmg
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any devices, components, and/or parts that deliver aerosolized nicotine-containing e-liquid when
inhaled, and it includes the replacement or refill cartridge, pod, fluid, or other method for re-use
of a vapor product.

(c) “Establishment” means any store, stand, booth, concession or other enterprise_located in
the City and County of San Francisco that engages in the onsite retail sales of tobacco products

and/or eleetronie-eigarettesvapor products.

(d) “Online retailer” means any individual or entity that sells more than 100 vapor products
directly to consumers whose addresses are within the City and County of San Francisco via an
internet-based website or retail sales platform per vear.

(e) “Manufacturer” means any individual or entity located in the City and County of San
Francisco that makes more than 100 vapor products per vear.

() “Wholesaler” means any individual or entity that distributes or sells vapor products to an
establishment located in the City and County of San Francisco for the purpose of onsite retail sales
or to an online retailer for the purpose of online retail sales.

SECTION 4. Amendment of Section 19N.3 of the Health Code
Section 19N.3 of the San Francisco Health Code is hereby amended to read as follows:
SEC. 19N.3. FOBACECOSALES-PERMIT REQUIRED.

(a) Anestablishment must have a valid tobacco sales permit obtained pursuant to Health Code
Section 1009-5219H.3 to sell eleetronie-cigarettesvapor products.

(b) Effective six months after the Director has adopted regulations providing for the application
process in subdivision (c), an online retailer must have a valid online retail permit to sell vapor
products in the City and County of San Francisco, except where the Director has failed to approve
or deny the application within 90 days of its submission.

(c) The Director shall promulgate regulations providing for an application and appeal process
for issuing a permit to an online retailer and for the payment of an application and annual license
fee sufficient to cover the costs of reviewing and evaluating the application or renewal. The
application fee shall be submitted at the time of the application and the annual fee shall be due
annually by March 31 of each year. The regulations shall address the requirements for approval
and the grounds for denial or suspension of a permit, which shall be based on the requirements of
this article, and the procedure for an appeal of a denial. The permitting process for an online retailer
shall not be materially more burdensome than the process for obtaining a tobacco sales permit.

(db) The Director may enforce this section pursuant to Articles 19 et seq. of the Health Code
including but not limited to the Articles prohibiting smoking in certain spaces or areas.



SECTION 5. Amendment of Section 19N.4 of the Health Code 19 MAY |4 PM 3: 29

Section 19N.4 of the San Francisco Health Code is hereby amended to read as fdogl,ows:,

AR ITHMENT OF ELECTIONS
SEC. 19N.4. PROHIBITING THE USE OF ELECTRONIC—CIGARETTESVAPOR
PRODUCTS WHEREVER SMOKING OF TOBACCO PRODUCTS IS BANNED.

(a) The use by any person of vapor products elestronie—eigarettes—is prohibited wherever
smoking of tobacco products is prohibited by law including Articles 19 ef seq. of the Health Code.

(b) The Director may enforce this section pursuant to Articles 19 et seq. of the Health Code
including but not limited to the Articles prohibiting smoking in certain spaces or areas.

SECTION 6. Amendment of Section 19N.5 of the Health Code
Section 19N.5 of the San Francisco Health Code is hereby amended to read as follows:

SEC. 19N.5. PROHIBITING THE SALE OF EEECTFROMNMCCIGARETTESVAPOR
PRODUCTS WHEREVER THE SALE OF TOBACCO PRODUCTS IS PROHIBITED.

(a) The sale by an establishment of eleetronie-eigarettes-vapor products is prohibited wherever
the sale of tobacco products is prohibited by law, including as prohibited in Articles 19 ef seq. of

the Health Code.

(b) The Director may enforce this section pursuant to Articles 19 et seq. of the Health Code
including but not limited to Article 19J.

(c) Neither this section nor Article 19K nor any other provision of law apply to prohibit the
manufacture, wholesale, or online retail sale of vapor products.

SECTION 7. Enactment of Section 19N.5-1 of the Health Code

The San Francisco Health Code is hereby amended by adding Section 19N.5-1 to read as
follows:

SEC. 19N.5-1. PROHIBITING THE SALE OF VAPOR PRODUCTS TO PERSONS
UNDER 21 YEARS OF AGE, INCLUDING ELECTRONIC AGE VERIFICATION

In addition to the restrictions contained in Sections 19N.5 and 19P.3:

(a) No person shall knowingly purchase a vapor product for another person who is under the
age of 21, or provide a vapor product to another person who is under the age of 21 without charge,
for nominal charge. or for barter or exchange.

(b) No establishment shall knowingly sell or distribute a vapor product to a person who is
under the age of 21.

(c) No online retailer shall knowingly sell a vapor product for delivery in the City and County
of San Francisco to a person under the age of 21.

(d) No wholesaler or manufacturer shall knowingly distribute a vapor product for delivery in
the City and County of San Francisco to a person under the age of 21.

(e) No establishment shall sell vapor products to any person in the City and County of San
Francisco unless the following requirements are met:

(1) The vapor product has been placed behind the counter or in a lock-box, requiring vendor
assistance;
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(2) The establishment requires the customer to submit a government-issued photo
identification, as defined in Business and Professions Code section 22963 subdivisiéi (B)(1)(B),
and reviews and scans the identification to automatically verify that the purchaser is at least the
age of 21 and that the identification has not expired; and

(3) The amount of vapor products that can be purchased during the transaction is limited
to no more than 2 devices and/or 5 finished product packages of nicotine-containing liquid.

(f) In addition to the requirements in Business and Professions Code section 22963,
subdivisions (a) and (b), no online retailer shall sell, or deliver, vapor products to a person whose
address is in the City and County of San Francisco unless the following requirements are met:

(1)(A) The purchaser creates an online profile or account through the online retailer with
personal information, including, but not limited to, the purchaser’s name, address, and date of
birth, and the online retailer verifies that information through a third party against publicly-
available records and/or databases to determine that the purchaser is at least the age of 21; or

(1)(B) The purchaser uploads a copy of his or her government-issued photo identification
which is verified by a third party to determine that the purchaser is at least the age of 21; and

(2) The online retailer shall limit the amount of product that can be purchased within a
calendar month to no more than 2 devices and/or 60 milliliters of nicotine-containing liquid.

(g) The Director may enforce this section pursuant to Articles 19 et seq. of the Health Code
including, but not limited to, administrative penalties and suspension or revocation of a permit
pursuant to Article 19H. The restrictions in this section 19N.5-1 for the sale of vapor products in
establishments and online shall take effect and be subject to enforcement commencing six months
after the effective date of this section.

SECTION 8. Enactment of Section 19N.5-2 of the Health Code

The San Francisco Health Code is hereby amended by adding Section 19N.5-2 to read as
follows:

SEC. 19N.5-2. PROHIBITION ON MARKETING VAPOR PRODUCTS TO MINORS

(a) No manufacturer, wholesaler, establishment, or online retailer shall knowingly market
vapor products to minors.

(b) For purposes of this section “market vapor products to minors” means (i) to advertise,
package, or label a vapor product in a manner designed to appeal to minors through the use of
symbols, language, music, or cartoon characters intended to appeal primarily to persons under 21
vears of age: or (ii) using an advertising medium that is known to be seen primarily by persons
under 21 vears of age.

SECTION 9. Enactment of Section 19N.5-3 of the Health Code

The San Francisco Health Code is hereby amended by adding Section 19N.5-3 to read as
follows:

SEC. 19N.5-3. PROHIBITING THE ADVERTISING OF VAPOR PRODUCTS
WHEREVER THE ADVERTISING OF TOBACCO PRODUCTS IS PROHIBITED
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(a) The advertising of vapor products is prohibited wherever awgrffﬁr‘lg‘o tgﬁz‘wg’o products
is prohibited by law including Section 674 of the Police Code, andiiSection 420 U6f the
Administrative Code.

(b) Violations of this Section shall be punishable as an infraction pursuant to Section 710.3
of the Police Code.

SECTION 10. Enactment of Section 19N.5-4 of the Health Code

The San Francisco Health Code is hereby amended by adding Section 19N.5-4 to read as
follows:

SEC. 19N.5-4. REQUIRED TRAINING.

(a) Each establishment that is permitted to sell vapor products shall, at least once semiannually,
provide at least one hour of training to each of its employees regarding compliance with this Article
19N, and with Article 19P of the Health Code.

(b) The Director, after a noticed public hearing, may adopt rules and regulations to specify the
content of such training, provided, however that such rules and regulations may not result in the
prescribed training exceeding one-and-one-half hours per training session. Such rules and
regulations shall take effect no earlier than 90 days after the date of adoption. Violation of any
such rule or regulation may be grounds for administrative or civil action against the permittee
pursuant to this Section 19H.14-3.

SECTION 11. Enactment of Section 19N.5-5 of the Health Code

The San Francisco Health Code is hereby amended by adding Section 19N.5-5 to read as
follows:

SEC. 19N.5-5. EDUCATION AND OUTREACH PROGRAM TO MINORS REGARDING
VAPOR PRODUCTS.

(a) The Director shall develop an educational and outreach program in connection with the
Tobacco Free Project of the San Francisco Department of Public Health to inform parents, young
adults, and children on the effects of nicotine consumption and the use of vapor products.

(b) The Director shall develop an informational website and bulletin that can be distributed to
children in K-12 schools, to the Department of Social Services, the Recreation and Parks
Department, the Library Commission, and other departments that the Director deems appropriate.

(¢) The Director shall monitor the effectiveness of the education and outreach program in
reducing the use of tobacco products and vapor products by persons under 21 years of age.

SECTION 12. Enactment of Section 19N.5-6 of the Health Code

The San Francisco Health Code is hereby amended by adding Section 19N.5-6 to read as
follows:

SEC. 19N.5-6. COMPREHENSIVE REGULATION OF VAPOR PRODUCTS

(a) This article is intended to comprehensively authorize and regulate the retail sale,
availability, and marketing of vapor products in the City and County of San Francisco.

(b) Notwithstanding subsection (a), nothing in this Article shall be construed to prohibit the
enactment by the Board of Supervisors of a reasonable regulatory fee within the meaning of Article
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XIIIC, section 1, subdivision (e)(3), of the California Constitution for purposes of the permits
required under this Article, to the extent otherwise permitted by applicableaty: ' -1 UF ELECTIUR:

SECTION 13. Enactment of Section 19H.14-3 of the Health Code

The San Francisco Health Code is hereby amended by adding Section 19H.14-3 to read as
follows:

SEC. 19H.14-3. CONDUCT VIOLATING HEALTH CODE SECTIONS 19N.5-1, 19N.5-2,
19N.5-3, OR 19N.5-4.

(a) Upon a decision by the Director that the Permittee or the Permittee’s agent or emplovee
has engaged in any conduct that violates Health Code Section 19N.5-1 (Prohibiting The Sale Of
Vapor Products To Persons Under 21 Years Of Age Including Electronic Age Verification),
Section 19N.5-2 (Prohibition on Marketing Vapor Products to Minors), Section 19N.5-3
(Prohibiting the Advertising of Vapor Products Wherever the Advertising of Tobacco Products is
Prohibited), or Section 19N.5-4 (Required Training), the Director may suspend the permit required
under Section 19N.3 in the same fashion set forth in Section 19H.19. impose administrative
penalties in the same fashion set forth in Section 19H.20. or both suspend the permit and impose
administrative penalties.

(b) The Director shall commence enforcement pursuant to this Section 19H.14-3 by serving
either a notice of correction under Section 19H.21 or a notice of initial determination under Section
19H.22 of this Article 19H; provided, however, that for a first violation during the period
commencing on the effective date of this Section and for six months thereafter, the Director may
serve only a notice of correction and may not serve a notice of initial determination or impose a
permit suspension or administrative penalty. For a second violation occurring within the first
twelve months, or a first violation occurring after the first twelve months, the Director may serve
either a notice of correction under Section 19H.21 or a notice of initial determination under Section
19H.22, and may impose a permit suspension or administrative penalty in accordance with
subsection (a), above.

(c) Any person who violates subsection (a) of Section 19N.5-1 hereof shall be subject either
to a criminal action for a misdemeanor or a civil action punishable by a fine of two hundred
dollars ($200) for the first offense, five hundred dollars ($500) for the second offense, and one
thousand dollars ($1,000) for the third offense.

SECTION 14. Interpretation.

This Act must be interpreted so as to be consistent with all federal and state laws, rules, and
regulations. It is the intent of the voters that the provisions of this Act be interpreted or
implemented in a manner that facilitates the purposes set forth in this Act. The title of this Initiative
and the captions preceding the sections of this Initiative are for convenience of reference only.
Such title and captions shall not define or limit the scope or purpose of any provision of this
Initiative. The use of the terms “including,” “such as” or words of similar import when following
any general term, statement or matter shall not be construed to limit such term, statement or matter
to the specific items or matters, whether or not language of non-limitation is used. Rather, such
terms shall be deemed to refer to all other items or matters that could reasonably fall within the
broadest possible scope of such statement, term, or matter.
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SECTION 15. Severability.
ECTIONS

If any provision of this Act, or part thereof, is for any reason® heid* to’'be nvalid or
unconstitutional, the remaining provisions shall not be affected, but shall remain in full force and
effect, and to this end the provisions of this Act are severable. The voters declare that this Act, and
each section, sub-section, sentence, clause, phrase, part, or portion thereof, would have been
adopted or passed irrespective of the fact that any one or more sections, sub-sections, sentences,
clauses, phrases, part, or portion is found to be invalid. If any provision of this Act is held invalid
as applied to any person or circumstance, such invalidity does not affect any application of this
Act that can be given effect without the invalid application.

SECTION 16. Conflicting Ballot Measures.

In the event that this Act and another measure or measures relating to the sale of vapor
products, including any proposal to prohibit the sale thereof, shall appear on the same municipal
election ballot, the provisions of such other measures shall be deemed to be in conflict with this
Act. In the event that this Act shall receive a greater number of affirmative votes, the provisions
of this Act shall prevail in their entirety and each and every provision of the other measure or
measures that conflict, in whole or in part, with this Act shall be null and void in their entirety. In
the event that the other measure or measures shall receive a greater number of affirmative votes,
the provisions of this Act shall take effect to the extent permitted by law.

SECTION 17. Effective Date.

In accordance with the provisions of Municipal Elections Code § 380 and California Elections
Code § 9217, if a majority of the voters vote in favor of the Initiative, the Initiative shall go into
effect ten days after the official vote count is declared by the Board of Supervisors.

SECTION 18. Amendment.

Pursuant to Municipal Elections Code § 390 and California Elections Code § 9217 the
provisions of this Initiative may only be amended by a vote of the People.
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IMPOSES ADDITIONAL REGULATIONS AND RESTRICTIONS ON THE ACCESS,

SALE, AND MARKETING OF VAPOR PRODUCTS IN THE CITY AND COUNTY: QF | ¢
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Vapor products (also referred to as “electronic cigarettes” or “e-cigarettes”) are electronic
devices that deliver aerosolized nicotine-containing liquid when inhaled, a process sometimes
known as “vaping.” The sale and use of vapor products in San Francisco are regulated and taxed
by the State of California, including a prohibition against the sale of tobacco products, including
vapor products, to persons under 21 years of age, with additional regulation by the City and
County of San Francisco.

This measure would impose additional safeguards, and enhanced restrictions, against the sale and
marketing of vapor products to any person under the age of 21 years in San Francisco, including:

® A new permit requirement for online retailers, in addition to the permit already required
for physical retail establishments, which imposes a series of automated third-party
verification procedures to protect against sales to persons under 21 years of age.

® A requirement that for any online purchase, the purchaser create an online profile or
account with personal information that is verified by a third party against publicly-
available records and/or databases or upload a copy of his or her government-issued
photo identification that is verified by a third party to ensure the purchaser is 21 years of
age or older. The online retailer also must limit the amount of vapor products that can be
purchased within a calendar month to a predefined limit.

e Requirements for physical retailers to place vapor products behind the counter or in a
lock-box, requiring vendor assistance to make the purchase; that they scan a government-
issued photo identification to confirm the purchaser’s age and the validity of the
identification; and that they limit sales to no more than two devices and/or five finished
product packages of nicotine-containing liquid per transaction.

A new prohibition against marketing vapor products to persons under 21 years of age.

* Subjecting vapor products to other advertising restrictions that are currently applicable
only to traditional tobacco products (e.g., combustible cigarettes).

* A requirement that at least every six months, retail establishments provide at least an
hour of training to their employees regarding compliance with the laws regulating the
sale and marketing of vapor products.

e A direction to the Director of Public Health to create educational materials to inform
parents, young adults, and children regarding the effects of nicotine consumption and use

of vapor products.

The measure authorizes the Director of Public Health to enforce the provisions of the measure.



